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Final Version, Rule 502, April 13, 2007
Rule 502. Attorney-Client Privilege and Work Product; Limitations on Waiver

The following provisons gpply, under the circumstances set out, to disclosure of acommunication
or information protected by an attorney-client privilege or as work product.

(@) Scope of awaiver. — If the disclosure is madeinafedera proceeding or to afedera office
or agency and waives the attorney-client privilege or work-product protection, the waiver extendsto an
undisclosed communication or information in any federa or state proceeding only if

(1) the waiver isintentiond;

(2) the disclosed and undisclosed communicationor informationconcern the same subject
matter; and

(3) they ought in fairness to be considered together.

(b) Inadvertent disclosure.— If the disclosure is made in afedera proceeding or to afedera
office or agency, the disclosure does not operate as awaiver in afedera or state proceeding if:
(2) the disclosure is inadvertent;
(2) theholder of the privilege or work-product protectiontook reasonable stepsto prevent
disclosure; and
(3) the holder took reasonable and prompt steps to rectify the error, including (if
applicable) following Fed. R. Civ. P. 26(b)(5)(B).

(c) Controlling effect of court orders. — A federa court may order that the privilege or work-
product protectionis not waived by disclosure connected with the litigation pending before the court. The
order governsadl persons and entitiesin al federd or state proceedings, whether or not they were parties
to the litigation.

(d) Contralling effect of party agreements. — An agreement on the effect of disclosure is
binding onthe partiesto the agreement, but not on other parties unlessit isincorporated into acourt order.

(e) Definitions. — Inthisrule

1) “atorney-client privilege’ means the protection that applicable law provides for
confidentid attorney-client communications, and

2) “work-product protection” means the protection that gpplicable law provides for
tangible materid or itsintangible equivdent, prepared in anticipation of litigation or for trid.

(f) Federal or state law asthe rule of decision.— Notwithstanding Rule 501, this rule gpplies
even if Sate law provides the rule of decision.

(g) State proceedings. — Notwithstanding Rules 101 and 1101, this rule applies to state

1



32
33
34
35
36

37

38

39

proceedings, under the circumstances set out in the rule.

(h) Disclosures made in a state proceeding. — When the disclosure is made in a state

proceeding, is not the subject of an order of the state court, and the disclosed communication or
information is offered in afedera proceeding, the disclosure is not awaiver if it:

(1) would not be awaiver under thisruleif it had been made in afedera proceeding; or

(2) isnot awaiver under the law of the state where the disclosure occurred.

Committee Note
This new rule has two mgor purposes.

1) It resolves some longstanding disputes in the courts about the effect of certain
disclosures of communications or information protected by the attorney-client privilege or the work
product doctrine— specificaly those digputes involving inadvertent disclosure and subject matter
walver.

2) Itrespondstothe widespread complaint that litigetioncosts necessary to protect againgt
walver of atorney-client privilege or work product have become prohibitive due to the concern
that any disclosure (however innocent or minimal) will operate as a subject matter waiver of al
protected communicationsor information. This concern is epecidly troubling in casesinvolving
eectronic discovery. See, e.g., Rowe Entertainment, Inc. v. William Morris Agency, 205
F.R.D. 421, 425-26 (S.D.N.Y. 2002) (finding that in a case involving the production of email,
the cost of pre-production review for privileged and work product would cost one defendant
$120,000 and another defendant $247,000, and that such review would take months). See also
Report tothe Judicial Conference Standing Committee on Rulesof Practice and Procedure
by the Advisory Committee on the Federal Rules of Civil Procedure, September 2005 at 27
(“The valume of informationand the forms inwhichit is stored make privilege determinations more
difficult and privilege review correspondingly more expensve and time-consuming yet less likely
to detect dl privilegedinformation.”); Hopson v. City of Baltimore, 232 F.R.D. 228, 244 (D.Md.
2005) (electronic discovery may encompass “millions of documents’ and toings upon*“record-
by-record pre-production privilege review, on pain of subject matter waiver, would imposeupon
parties costs of production that bear no proportiondity to what is a stake in the litigation”) .

The rule seeks to provide a predictable, uniform set of standards under whichpartiescan
determine the consequences of adisclosure of acommunication or information covered by the
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atorney-client privilege or work product protection. Parties to litigation need to know, for
example, that if they exchange privileged information pursuant to aconfidentiaity order, the court’s
order will beenforceable. Moreover, if afedera court’ s confidentiaity order is not enforcegblein
a state court then the burdensome costs of privilege review and retention are unlikely to be
reduced.

The Committeeiswell awarethat aprivilege rule proposed through the rulemaking process
cannot bind state courts, and indeed that arule of privilege cannot take effect through the ordinary
rulemaking process. See 28 U.S.C § 2074(b). It is therefore anticipated that Congress must enact
this rule directly, through itsauthority under the Commerce Clause. Cf. Class Action Fairness Act
of 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause power to regulate state class
actions).

The rule makes no atempt to ater federd or state law on whether acommunication or
information is protected under the attorney-client privilege or work product immunity as an initia
meatter. Moreover, while establishing some exceptions to waiver, the rule does not purport to
supplant applicable waiver doctrine generaly.

Therule governs only certain waivers by disclosure. Other common-law waiver doctrines
may result inafinding of waiver evenwhere thereis no disclosure of privileged informationor work
product. See, e.g., Nguyen v. Excel Corp., 197 F.3d 200 (5" Cir. 1999) (reliance on an advice
of counsdl defense waives the privilege with respect to attorney-client communications pertinent
to that defense); Ryers v. Burleson, 100 F.R.D. 436 (D.D.C. 1983) (dlegation of lawyer
mal practicecondtituted awaiver of confidentia communications under the circumstances). Therule
is not intended to displace or modify federal common law concerning waiver of privilege or work
product where no disclosure has been made.

Subdivison (a). The rule provides that avoluntary disclosure in afedera proceeding or
to a federal office or agency, if awaver, generdly resultsin awalver only of the communication
or informationdisclosed; a subject matter waiver (of either privilege or work product) isreserved
for those unusud dtuations in which fairness requires a further disclosure of related, protected
information, in order to protect againgt a selective and mideading presentation of evidence to the
disadvantage of the adversary. See, e.g., In re von Bulow, 828 F.2d 94 (2d Cir. 1987)
(disclosure of privileged information in a book did not result in unfairness to the adversary ina
litigetion, therefore a subject matter waiver was not warranted); In re United Mine Worker s of
America Employee Benefit Plans Litig., 159 F.R.D. 307, 312 (D.D.C. 1994)(waiver of work
product limited to materials actualy disclosed, because the party did not deliberately disclose
documents in an attempt to gain a tactical advantage). Thus, subject matter waiver is limited to
gtuationsin which a party intentionaly puts protected information into the litigation in a selective,
mideading and unfar manner. It followsthat aninadvertent disclosure of protected informationcan
never result inasubject matter waiver. See Rule 502(b). The rule rgectsthe result in In re Sealed
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Case, 877 F.2d 976 (D.C.Cir. 1989), which hdd that inadvertent disclosure of documentsduring
discovery automatically condtituted a subject matter waiver.

The language concerning subject matter waiver— “ought infairness’ — istakenfromRule
106, because the animating principle is the same. A party that makes a sdlective, mideading
presentation that is unfair to the adversary opens itself to a more complete and accurate
presentation. See, e.g., United Sates v. Branch, 91 F.3d 699 (5™ Cir. 1996) (under Rule 106,
completing evidence was not admissble where the party’ s presentation, while selective, was not
mideading or unfair).

To assureprotectionand predictability, therule providesthat if adisclosureismadeat the
federd levd, the federal rule on subject matter waiver governs subsequent state court
determinations on the scope of the waiver by that disclosure.

Subdivison (b). Courts are in conflict over whether an inadvertent disclosure of a
communication or information protected as privileged or work product congtitutes awaiver. A
few courts find that adisclosure mugt be intentiona to be awaiver. Most courts find awaiver only
if the disclosing party acted cardesdy in disclosing the communicationor informationand failed to
request its return in atimely manner. And afew courts hold that any inadvertent disclosure of a
communication or information protected under the atorney-client privilege or as work product
condtitutes a waiver without regard to the protections taken to avoid such a disclosure. See
generally Hopson v. City of Baltimore, 232 F.R.D. 228 (D.Md. 2005) for adiscussonof this
case law.

The rule optsfor the middle ground: inadvertent disclosure of protected communications
or information in connection with afederal proceeding or to afedera office or agency does not
congtitute a waiver if the holder took reasonable steps to prevent disclosure and aso took
reasonable and prompt steps to rectify the error. This postion isin accord with the mgority view
on whether inadvertent disclosure is a waiver. See, e.g., Zapata v. IBP, Inc., 175 F.R.D. 574,
576-77 (D. Kan. 1997) (work product); Hydraflow, Inc. v. Enidine, Inc., 145 F.R.D. 626, 637
(W.D.N.Y. 1993) (attorney-client privilege); Edwardsv. Whitaker, 868 F.Supp. 226, 229 (M.D.
Tenn. 1994) (attorney-client privilege). Theruleestablishesacompromisebetween two competing
premises. Onthe one hand, acommunicationor informationcovered by the attorney-client privilege
or work product protection should not be treated lightly. Onthe other hand, arule imposing drict
lidbility for aninadvertent disclosure threstens to impose prohibitive cogs for privilege review and
retention, epecidly in casesinvolving eectronic discovery.

The rule gpplies to inadvertent disclosures made to a federa office or agency, incduding
but not limitedto an agency that isacting inthe course of itsregulatory, investigative or enforcement
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authority. The consequences of waiver, and the concomitant costs of pre-production privilege
review, can be as great with respect to such disclosures asthey arein litigation.

Cases such as Lois Sportswear, U.SA., Inc. v. Levi Srauss & Co., 104 F.R.D. 103,
105 (S.D.N.Y. 1985) and Hartford Firelns. Co. v. Garvey, 109 F.R.D. 323, 332 (N.D.Cal.
1985), set out amullti-factor test for determining whether inadvertent disclosure is awaiver—the
reasonabl eness of precautions taken, the time takento rectify the error, the scope of discovery, the
extent of disclosureand the overriding issue of fairness. The rule does not explicitly codify that tet,
becauseit is redly a set of non-determinative guidelinesthat vary from caseto case. Theruleis
flexible enough to accommodate any of those factors. Other relevant consderations include the
number of documents to be reviewed and the time constraints for production. Depending on the
circumstances, aholder that usesadvanced anaytica software applicationsand linguistic toolsmay
be found to have taken “ reasonable steps’ to prevent disclosure of protected communications or
information. Effident systems of records management implemented before litigation will dso be
relevant.

The rule does not require the producing party to engage in a post-production review to
determine whether any protected communication or information has been produced by mistake.
But the rule does require the producing party to follow up on any obvious indications that a
protected communication or information has been produced inadvertently.

Therule isintended to apply indl federal court proceedings, including court-annexed and
court-ordered arbitrations.

The rule refersto “inadvertent” disclosure, as opposed to using any other term, because
the word “inadvertent” is widely used by courts and commentators to cover mistaken or
unintentional disclosures of communications or informationcovered by the attorney-client privilege
or the work product protection. See, e.g., Manual for Complex Litigation Fourth 8 11.44
(Federa Judicid Center 2004) (referring to the * consequences of inadvertent waiver”); Alldread
v. City of Grenada, 988 F.2d 1425, 1434 (5th Cir. 1993) (“ Thereisno consensus, however, as
to the effect of inadvertent disclosure of confidential communications.”).

Subdivision (c). Confidentidity orders are becoming increasingly important in limitingthe
costs of privilege review and retention, especidly in cases involving eectronic discovery. See
Manual for Complex Litigation Fourth§11.446 (Federal Judicid Center 2004) (noting that fear
of the consequences of waiver “may add cost and delay to the discovery processfor dl sdes’ and
that courts have responded by encouraging counsel “to dipulate at the outset of discovery to a
‘nonwalver’ agreement, which they can adopt as a case-management order.”). Buit the utility of
a confidentidity order in reducing discovery costs is subgtantidly diminished if it provides no
protection outside the particular litigation in which the order is entered. Parties are unlikely to be
able to reduce the costs of pre-production review for privilege and work product if the
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consequence of disclosureisthat the communications or information could be used by non-parties
to the litigation.

Thereis some dispute on whether a confidentiaity order entered inone case canbind non-
parties from asserting waiver by disclosure in aseparatelitigation. See generally Hopson v. City
of Baltimore, 232 F.R.D. 228 (D.Md. 2005) for adiscussionof this case law. The rule provides
that when a confidentidity order governing the consegquences of disclosure in that caseis entered
in a federa proceeding, its terms are enforcegble againgt non-parties in any federa or state
proceeding. For example, the court order may provide for return of documents without waiver
irrepective of the care taken by the disclosing party; the rule contemplates enforcement of “claw-
back” and “quick peek” arrangements as away to avoid the excessive costs of pre-production
review for privilege and work product. As such, the rule provides a party with a predictable
protection that is necessary to alow that party to limit the prohibitive costs of privilege and work
product review and retention.

Under the rule, a confidentidity order is enforceable whether or not it memoridizes an
agreement among the parties to the litigation. Party agreement should not be a condition of
enforceability of afederd court’s order.

Subdivision (d). Subdivison(d) codifiesthe well-established propositionthat partiescan
enter an agreement to limit the effect of waiver by disclosure between or among them. See, e.g.,
Dowdv. Calabrese, 101 F.R.D. 427, 439 (D.D.C. 1984) (no waiver wherethe parties stipul ated
in advance that certain testimony at a deposition “would not be deemed to condtitute awaiver of
the attorney-client or work product privileges’); Zubulake v. UBSWarburg LLC, 216 F.R.D.
280, 290 (S.D.N.Y. 2003) (noting that partiesmay enter into “so-caled ‘ claw-back’ agreements
that dlow the parties to forego privilege review atogether in favor of an agreement to return
inadvertently produced privilege documents’). Of course such an agreement can bind only the
partiesto the agreement. The rule makes clear that if partieswant protectionin a separate litigation
from afinding of waiver by disclosure, the agreement must be made part of a court order.

Subdivision (e). The rule€'s coverage is limited to attorney-client privilege and work
product. The operation of waiver by disclosure, as applied to other evidentiary privileges, remains
a question of federal common law. Nor does the rule purport to apply to the Ffth Amendment
privilege againgt compelled sdf-incrimination.

The definition of work product “materials’ is intended to include both tangible and
intangible information. See In re Cendant Corp. Sec. Litig., 343 F.3d 658, 662 (3d Cir. 2003)
("1t is clear from Hickman that work product protection extends to both tangible and intangible
work product”).
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Subdivision (f). The costs of discovery can be equdly high for state and federa causes
of action, and the rule seeks to limit those cogtsin al federa proceedings, regardless of whether
the clam arises under state or federd law. Accordingly, the rule applies to state causes of action
brought in federa court.

Subdivision (g). The protections againgt waiver provided by Rule502 must be gpplicable
when disclosures of protected communications or information in federal proceedings are
subsequently offeredinstate proceedings. Otherwise the holders of protected communications and
information, and ther lawyers, could not rely onthe protections provided by the Rule, and the goal
of limiting cogtsindiscovery would be substantidly undermined. Rule 502(g) isintended to resolve
any potentia tenson between the provisons of Rule 502 that apply to state proceedings and the
possible limitations on the gpplicability of the Federd Rules of Evidence otherwise provided by
Rules 101 and 1101.

Subdivison (h). Difficult questions canarisewhen 1) a disclosure of acommunicationor
information protected by the attorney-client privilege or as work product is made in a state
proceeding, 2) the communicationor informationis offered ina subsequent federal proceeding on
the ground that the disclosure waived the privilege or protection, and 3) the state and federa laws
arein conflict on the question of waiver. The Committee determined that the proper solution for
the federa court isto gpply the law that ismost protective of privilege and work product. Where
the state law is more protective (such as wherethe state law is that an inadvertent disclosure can
never be awaiver), the holder of the privilege or protectionmay wel have relied onthat law when
making the disclosure in the state proceeding. Moreover, goplying a more redtrictive federa law
of waiver could impair the State objective of preserving the privilege or work-product protection
for disclosures made in state proceedings. On the other hand, where the federal law is more
protective, goplying the state law of waiver to determine admissibility in federal court islikely to
undermine the federd objective of limiting the costs of discovery.

The rule does not address the enforceshility of a state court confidentiality order in a
federal proceeding, asthat question is covered both by statutory law and principles of federaism
and comity. See28 U.S.C. 8 1738 (providing that Sate judicid proceedings “shdl have the same
full faith and credit in every court within the United States . . . asthey have by law or usage inthe
courts of such State . . . from which they are taken.”). See also 6 MOORE’ SFEDERAL PRACTICE
§ 26.106[1] n.5.2 (3d ed. 2006), citing Tucker v. Ohtsu Tire & Rubber Co., 191 F.R.D. 495,
499 (D.Md. 2000) (noting that a federal court consdering the enforceability of a state
confidentidity order is* congtrained by principles of comity, courtesy, and . .. federdism”). Thus,
a state court order finding no waiver in connection with a disclosure made in a state court
proceeding is enforceable under existing law in subsequent federa proceedings.



